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 Globalization has created a challenge for antitrust enforcement:  how to manage multiple 
jurisdictional oversight of the same activity.  An early harbinger of the tensions ahead emerged in 
the European Union’s review of the merger between Boeing and McDonnell-Douglas, where the 
European Commission’s (EC) antitrust review threatened to bar a transaction between two 
American companies whose merger passed muster at the Federal Trade Commission.  That threat 
took on increased significance in the wake of the General Electric-Honeywell merger, where the 
EC blocked a merger between two American companies that had passed muster under U.S. 
antitrust standards.  Similarly, the EC proceeded in 2004 to impose penalties and regulatory 
requirements on Microsoft above and beyond the requirements set forth in a U.S. consent decree.  
Consequently, the once hypothetical concern that American companies would face multiple 
antitrust regimes is now real.  And the challenges of multi-jurisdictional oversight are only 
beginning. 
 
 The principal response by U.S. and foreign antitrust agencies to globalization and multi-
jurisdictional oversight is to encourage convergence of antitrust standards and a dialogue on 
antitrust approaches.  This strategy contrasts starkly, for example, with the models taken as to 
intellectual property and trade law.  In the case of the World Intellectual Property Organization 
(WIPO), national authorities are required to adopt laws in compliance with international treaty 
obligations.  As to the World Trade Organization (WTO), that body enjoys independent dispute 
resolution authority.  In the case of antitrust law, no such international institution appears to be in 
the offing.   
 
 The challenges of multi-jurisdictional antitrust oversight are particularly significant for 
the information industries that are, by definition, operating in international markets.  Increasingly, 
information technology firms realize that they are operating in an international environment 
where collaboration across countries and industry segments promises greater market opportunities 
and pro-competitive innovation.  One institution that is uniquely situated to facilitate the 
development of new markets and to enable companies to work together effectively is standard 
setting bodies.  Increasingly, such bodies are international by design, using the power of the 
Internet to involve engineers from all over the world in the development of new standards.  
Consequently, antitrust enforcers have recognized that “industry standards are widely 
acknowledged to be one of the engines of the modern economy.”1   
 
 Standard setting bodies, particularly with regard to how they regulate the use of 
intellectual property in official standards, are both mindful of and greatly affected by antitrust 
oversight.  Consider, for example, that the effort to develop a standard for third generation 
wireless standards has sparked an international round of antitrust and intellectual property 
litigation.  In the United Kingdom, Qualcomm filed a legal action against Nokia, alleging that the 
Finnish firm had infringed “two Qualcomm patents in GPRS (General Packet Radio Service) and 
EDGE (Enhanced Data Rates for GSM Evolution) phones.”2  Nokia responded to this action by 
filing its own suit in the United States (in Delaware state court), claiming that Qualcomm had 
failed to comply with a standard setting body’s requirement that it license certain patents on fair, 
reasonable, and non-discriminatory terms.3  In its statement on the matter, Nokia alluded to the 
possibility of multiple jurisdictions getting involved in this dispute, explaining that “[t]his action 
seeking resolution through the Court follows the European Telecommunications Standardization 
Institute (ETSI) dispute resolution process.”4  Finally, Nokia and other firms have complained to 
the European Union’s antitrust authority that Qualcomm has failed to live up to its commitment—
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made as part of its participation in a standard setting body—to license its patented “technology on 
fair, reasonable and [non]discriminatory terms.”5 
 
 The challenges of globalization, as illustrated by the Qualcomm-Nokia dispute, include 
the need to develop an effective enforcement strategy where different jurisdictions could 
potentially decide matters related to information technology standard setting differently from one 
another.  Particularly as to high stakes disputes emerging from intellectual property rights (IPR) 
and standard setting, firms are likely to seek favorable forums wherever they can find them 
around the world.  As of yet, however, standard setting bodies have not developed effective 
strategies to prevent such forum shopping and to resolve IPR-related disputes, leading to lawsuits 
around the world aimed at defining standard setting body IPR licensing rules.6  Unlike some 
aspects of antitrust oversight (say, the essential facilities doctrine7), different jurisdictions cannot 
simply adopt different approaches on standard setting body IPR policies because of the globalized 
nature of the information technology marketplace.  In particular, because producers focus on 
international markets and users seek to benefit from economies of scale and network effects,8 
standard setting in the information industries is an inherently international activity and cannot 
easily comply with different rules in different parts of the world. 
 
 The disputes related to standard setting are only now emerging in full bloom because of 
the increased role that intellectual property (and, in particular, patents) play in official standards.  
As late as the early 1990s, patents were largely irrelevant in the software context, mostly large 
firms dominated standard setting, and standard setting bodies operated based on an ethic of 
cooperation, without the need for formal policies on matters such as intellectual property 
licensing.  Indeed, in many contexts like the standard setting bodies that developed the basic 
Internet standards, standard setting efforts emerged out of a quasi-academic and cooperative 
environment truly dedicated to developing effective technologies.  Today, most standard setting 
efforts must deal with conflicting business objectives and a series of pitfalls, including intellectual 
property rights that must be managed effectively in order for a standard to succeed.  And such 
battles are high stakes ones, as the selection (or rejection) of particular standards can make or 
break information technology (IT) companies.  
 
 To explain the emerging issues related to antitrust oversight of standard setting in a 
globalized economy, Part I of this Chapter outlines how standard setting bodies have emerged as 
an important force in the information economy.  Part II then evaluates the evolution of antitrust 
law as it viewed standard setting bodies, explaining how it has changed its attitude from one of 
skepticism to one of presumptive endorsement.  Part III explains how standard setting bodies 
have adapted to the challenges of managing intellectual property rights related to official 
standards.  Part IV returns to the question of how international antitrust oversight should address 
official standard setting.  Part V offers a short conclusion. 
 

I. The Emergence of Standard Setting In The Globalized Information Economy 

 
 On many accounts, the first notable standard was the development of a uniform standard 
for railroads during the American Civil War.9  This standard not only helped the North win the 
war (on account of its superior supply chain management), but also helped to spur the success of 
the railroad industry.  In so doing, it underscored the importance of interoperability in network 
industries.  Over the last twenty five years, as the digital revolution has picked up steam, 
economists have increasingly studied such issues, developing new models of “network 
economics.” 
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For the information economy, standards are uniquely important to facilitating the success 
of many new products and enabling different forms of interoperability on a global scale.  In 
particular, different forms of interoperability range from enabling compatibility between rival 
products (say, enabling two telephone networks to communicate with one another), between 
platform products and complementary ones (say, enabling different products to plug into the 
telephone network), and between new products and old ones (say, enabling old software 
programs to work with a new computer operating system).  Given the importance of 
interoperability in the information industries, it is not surprising that controversies and possible 
solutions related to interoperability issues have proliferated, with the increasing development of 
interoperable (and open) standards being one notable development.  As one commentator noted 
over ten years ago, “[i]f all industries set standards at the same rate, one might expect fewer than 
one percent of standards pages to relate to information technology” where—at least in 1996—
“more than 50 percent of all new standards pages [were] related to information technology.”10  
Over ten years later, the standards-intensive nature of the information industries show no signs of 
receding and the Internet has greatly fueled standards development activity, making clear that 
such standards set the framework for international markets in information technology products in 
both hardware (say, wi-fi routers) and software (say, instant messaging).   
 
 As an economic matter, standards are important and sometimes difficult to develop 
because they resemble, at least in many cases, a “public good.”11  As classically defined, a public 
good is a resource that is non-rivalrous, non-excludable, and non-exhaustible.12  Many standards, 
such as the standard size for paper used in copy machines or the TCP/IP standard that facilitates 
global Internet communications, share these qualities.  In general, the question of how to 
encourage the production of public goods creates a dilemma because most individuals prefer to be 
free riders who do not contribute to their production rather than those who make the necessary 
investments (say, using more expensive technology to ensure clean air). In the standard setting 
context, the fundamental question is why customers or producers of a particular product will 
support a standard setting effort if they can enjoy the benefits of that effort—facilitating the 
emergence of new products, enabling interoperability between related products (either 
competitive or complementary ones), or ensuring product quality—without investing time or 
resources in that effort. 
 
 Reflecting the public goods-like quality of many standards, governments traditionally 
viewed standard setting as a function that they could and should assist.  In terms of the Internet, 
for example, the U.S. government initially subsidized the development of TCP/IP as well as the 
Internet Engineering Task Force (IETF) that oversaw its evolution.  In the telecommunications 
arena, regulatory authorities also have played an active role in standard setting for any number of 
reasons.  In particular, regulators intervened in standard setting matters because the presence of a 
dominant firm justified regulatory oversight; because of a belief that a fractured marketplace 
would not adopt important standards; or because of industrial policy goals.13   
 

In today’s global marketplace, the case for national standard setting is often difficult to 
make.  After all, there is a premium on international cooperation and, to the extent that one 
country’s efforts succeed, it may well facilitate benefits that will be shared widely.  Reflecting 
both the international pressures and the criticisms of government standard setting,14 the emerging 
attitude of policymakers is that the private sector should lead in standard setting.15  Indeed, the 
EU Commissioner for Information Society and Media recently explained that “[f]or governments 
to make a viable case for choosing any standard is much more difficult” than it was when the EU 
took a more active role, such as the setting of the GSM mobile telecommunications standard.16  
Similarly, the Clinton Administration praised the model of private standard setting and concluded 
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that it was “unwise and unnecessary for governments to mandate standards for electronic 
commerce.”17 
  
 For standard setting that takes place in the private sector, many engineers and engineering 
societies have traditionally viewed that activity as a form of public service whereby engineers act 
in their professional capacities and do not represent the interests of private firms.  In the 
development of the Internet, for example, the IETF viewed itself as a quasi-academic body whose 
mission was to develop new standards based on “rough consensus and running code.”18  Over the 
last ten years or so, the more romantic vision of standard setting has clashed with the reality of a 
more contentious process that is fraught with business implications.19  Consequently, even IETF 
working groups are now heavily comprised of industry representatives, a development 
underscored by the organization’s acceptance of patented technologies as part of its standards and 
the increased delays in agreeing upon official standards.20  Nonetheless, it is still admirable that 
standard setting bodies are able to maintain a “quasi-idealistic mission that succeeds through 
group synergy,” enabling its participants to “strive against long odds in what, at times, seems to 
be opposed to common sense and reality.”21 
 
 Given the dynamic and globalized nature of the information industries, the continuing 
development of new markets helps to explain the dramatic growth in standard setting over the last 
decade.22  To be sure, the legacy engineering ethic of contributing to technological development 
for its own sake is still important, but more fundamentally, many companies believe that they 
cannot refrain from participating in standard setting because “architecture wins technology 
wars.”23  As a collective matter for involved companies, new standards initiatives tend to provide 
important business opportunities because they “typically expand the total size of the market and 
may even be vital for the emergence of [a new] market in the first place.”24  In practice, because 
standard setting bodies generally set “lowest common denominator” standards that leave room for 
proprietary extensions,25 firms are potentially advantaged or disadvantaged by understanding how 
the technological architecture is developing and planning accordingly.   

 
Another force that is raising the profile of standard setting around the world is the 

increasing importance of patented technologies in official standards.  In particular, if a standard 
includes patented technology controlled by a single firm, that firm can charge royalties to all 
users of the standard.  To be sure, such royalties may well be regulated by a commitment to 
license the technology at “reasonable and non-discriminatory” (RAND) terms, but this 
limitation—as discussed below—may only be minimally restrictive.   
 

For smaller firms that cannot easily compete in an often global market where they must 
spur the development of a network based on their product, an established and well accepted 
standard that welcomes compatible applications may well provide them with an ability to 
compete.26  Stated differently, standard setting bodies can overcome collective action problems—
i.e., the need to signal to complementors and distributors to support a new product—that can 
destroy a product’s chance of success regardless of its high quality.27   As standards have grown 
in importance and become more international, an increasing number of firms now participate in 
the standard setting process and often seek to patent technologies related to official standards,28 
making standard setting less “clubby,” more political, and increasingly marked by adversarial 
business objectives (as opposed to a cooperative and problem solving ethos).  To address the 
challenges of managing so called “patent thickets,”29 standard setting bodies have responded by 
sometimes requiring the disclosure of relevant intellectual property rights and often mandating 
that they are licensed at RAND terms.30 
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 Managing claims for patent royalties is important because doing so can ensure that open 
standards remain inexpensive and can be adopted widely.  Take, for example, the case of Wi-Fi, 
which is thriving because it is inexpensive,31 but “if the cost of the technology goes up to pay for 
the license, even a little bit, it could throw off the economics.”32  Not only would royalty 
payments jeopardize the proliferation of Wi-Fi technology, it would increase the price of Wi-Fi 
equipment and thereby undermine the ability of this technology to thrive (as opposed to would-be 
rivals such as Bluetooth). 
 
 In short, standard setting organizations (SSOs), as one survey of cited patents suggested, 
“not only select important technologies but also may influence their future.”33  This study focused 
on formal standard setting bodies, but it is important to appreciate that informal consortia can also 
be very important in establishing new technologies.34  Formal standard setting bodies (at least in 
the United States) are generally associated with the American National Standards Institute 
(ANSI) and commit to follow due process-like procedures.35  Such bodies, such as the Institute of 
Electrical and Electronics Engineers (IEEE), emphasize open participation, eschewing any 
requirements of undue financial contributions or limitations on voting.  By contrast, informal 
consortia, such as an organization like the Bluetooth Special Interest Group, generally operate 
with a considerable degree of proprietary control by the founding members or are limited to 
specific participants that make a financial commitment to the standards organization.36  Such 
consortia initially were created to respond to the lack of focus and speed on the part of formal 
standard setting bodies, but some have suggested that they have increasingly failed to live up to 
such aspirations.37  In any event, both formal SSOs and consortia aspire to develop standards and 
face challenges such as how to regulate the use of intellectual property in approved standards and 
thus I shall not differentiate between the two types of organizations, using the term SSOs to refer 
to both of them.38 
 
II. The Law and Economics of Standard Setting  
 
 Standard setting bodies present a challenge for antitrust law in a global economy.  As 
noted at the outset, the challenge for antitrust oversight of standard setting in a multi-
jurisdictional environment is to develop a rough consensus so that SSOs do not face different 
standards across the world.  There is indeed some evidence that antitrust law is developing a more 
hospitable attitude toward cooperation among competitors necessary to facilitate new standards.  
In particular, based on insights from network economics and the recognition that new forms of 
cooperation have given rise to new products, antitrust enforcers have become increasingly 
tolerant of standard setting activity.  Nonetheless, as explained below, courts and commentators 
still have some work to do in order to coalesce on a well-defined strategy for evaluating the 
competitive effects of standard setting. 
 
A. Standard Setting and Antitrust Law 
 
 The initial stance of U.S. antitrust law toward standard setting bodies reflected the 
received wisdom that collective decision-making by industry participants undermined 
competition.39  In an early case involving a standardized container for milk, for example, the 
Seventh Circuit upheld the FTC’s condemnation of an agreement on the ground that it was used 
to facilitate collusion on pricing.40  In so doing, the court declined to consider the procompetitive 
aspects of uniform container sizes, ruling that the purpose and effect of the standardized container 
was not to comply with government health regulations, to create economies of scale in packaging 
or to prevent consumer confusion, but designed and implemented because it was “easier to reach 
the goal of uniform prices on a standard product than on one which was not.”41  Over time, courts 
have increasingly re-assessed their initial skepticism of standard setting, recognizing that some 
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efforts represent “praiseworthy effort[s] at self-regulation [rather] than a device for facilitating 
supracompetitive pricing.”42 
 
 The traditional skepticism of concerted conduct by industry participants was certainly 
overbroad, but it also reflected legitimate concerns about exclusionary arrangements.  In the 
famous Allied Tube case, for example, the Supreme Court ruled that a standard setting body’s 
refusal to certify as safe the use of plastic conduit constituted an illegal restraint of trade designed 
to exclude entry from an equally efficient competitor.43  In that case, the standard setting body’s 
action created an anticompetitive impact because many government agencies adopted the 
standard setting body’s recommendations on safety regulation.44  Consequently, Allied Tube 

provides that standard setting activity that is both motivated by an exclusionary purpose and 
creates such an effect is legally suspect.  In so doing, Allied Tube followed earlier decisions (such 
as Radiant Burners, Inc. v. Peoples Gas Light & Coke Co.45) which concluded that biased and 
discriminatorily enforced standards can give rise to antitrust liability. 
 
 To respond to the concerns of antitrust courts, many standard setting bodies have 
established procedural safeguards and have sought to avoid playing a quasi-regulatory role.  In 
Eliason Corp. v. National Sanitation Found., for example, the Sixth Circuit turned away an 
antitrust challenge to a standard setting program that tested products in a patently non-
discriminatory fashion and made no attempt to exclude disapproved products from the market.46  
This approach avoids evaluating the merits of the standard or judgments about the standard 
setting body itself—matters upon which antitrust courts (and particularly juries) are unlikely to be 
able to render effective judgments.47  Instead, it emphasizes procedural safeguards, such as 
whether the standard setting body’s decisions are likely to injure competition and whether the 
body’s membership includes customers or only competing producers.48  By so doing, it 
recognizes the important point made in Allied Tube:  that, when standards are set based upon 
“objective expert judgments and through procedures that prevent the standard setting process 
from being biased by members with economic interests in stifling product competition, those 
private standards can have significant procompetitive advantages.”49  
 
 The emerging antitrust stance on standard setting continues to harbor some of the 
traditional skepticism that collective decision-making largely advances exclusionary objectives.  
Consider, for example, the recent decision in Golden Bridge Technology, Inc. v. Nokia, Inc.,50 
which rejected a motion to dismiss a claim that a standard setting body’s decision about a 
particular technology constituted a per se illegal group boycott—even without any allegation that 
the decision necessarily created an anticompetitive effect.  In that case, unlike Allied Tube, the 
standard setting body’s decision merely failed to include a firm’s proprietary technology—it did 
not shun that technology as unsafe, nor knowingly signal to governmental authorities that it 
should be barred from use.51   
 
 Policymakers increasingly recognize that the traditional skepticism of collective decision-
making on matters involving product standards for either quality, safety, or interoperability 
purposes can be counterproductive.52  In particular, many standard setting efforts—like the one in 
Golden Bridge—are merely ones that facilitate the development of new products.  By contrast, 
cases like Allied Tube raise distinct concerns insofar as they represent efforts by an incumbent 
firm to use standard setting forums backed by government authority to prevent new forms of 
entry.53 
 
B. The Law and Economics of Interoperability 
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Stated simply, the establishment of a standard to promote interoperability presents 
regulators with an apparent opportunity to promote economic efficiency.  After all, viewed 
statically, interoperability increases competition and therefore should lower prices to consumers.  
Such a static perspective, however, does not appreciate that the opportunity to charge 
supracompetitive rates for a period of time is exactly what motivates the development of new 
technologies in the first place.  In honor of Joseph Schumpeter, the late Austrian economist who 
heralded the importance of technological innovation and described economic progress as driven 
by forces of “creative destruction,”54 the concept of dynamic efficiency is often equated with 
“Schumpeterian competition.”  On the Schumpeterian perspective, it is the competition for the 
market and not within the market that really matters.55 

 
The theory behind patent law’s guarantee of a temporary monopoly on the use of an 

invention is in line with Schumpeter’s theory of innovation.  To that end, the patent system offers 
innovators an unrestrained hand—and protection from competition—in how they price their 
invention.  For industries requiring significant upfront investments in research and development, 
the incentive of a patent, and the prospect of charging supracompetitive prices (often referred to 
as “monopoly rents”), is critical to spurring innovation.  As Assistant Attorney General Barnett 
put it, “[w]here innovation requires substantial up-front research and development (R&D) costs, a 
rational firm will elect not to innovate if it anticipates a selling environment that too quickly 
resolves to marginal cost of production.”56  Highlighting the flaw in the traditional economic 
focus on perfect competition (and the pricing of products at marginal cost), this point is often 
referred to as the “marginal cost fallacy.”  That is, for industries with significant sunk and 
irreversible costs (such as telecommunications), marginal cost pricing “will not provide an 
adequate return to the investors who provide capital,” leading investors to be “cautious about 
investing money upfront because ex post competition could drive prices to nonremunerative 
levels.”57 
 
 From a purely Schumpeterian perspective, efforts to facilitate interoperability that would 
limit the ability of an inventor to reap monopoly rents might present a case of killing the goose 
that lays the golden eggs.58  There is, however, another perspective—that of “network effects.”  
On this view, the innovation that develops a new market may not be dominant because of a novel 
invention (say, backed by patent protection), a terrific product, or an effective marketing strategy.  
Rather, a market leader may capture a dominant position because of the presence of strong 
network effects—i.e., the value created because a product enjoys a large customer base whereas 
rivals possess relatively small customer bases.59  Invoking this perspective, Carl Shapiro 
suggested that, in network industries, the “lack of compatibility can be the death-knell of a new 
technology.”60 
 

The concept of “network effects” is increasingly familiar to lawyers and business persons 
alike.  In the old economy, it was largely irrelevant whether a greater number or only a few 
individuals adopted a particular product (say, a knife).  In the new economy, particularly for 
information and communications technology products, the more users who adopted a product, the 
more valuable that product would be.  In the case of the telephone network (or instant messaging 
to take a more modern example), there is a clear direct network effect—the more people a user 
can contact, the more valuable the service is.  In the case of Microsoft’s operating system, the 
network effect is indirect—the more users of Windows, the greater the incentive to develop 
applications for that product (as opposed to less popular operating systems).  For both direct and 
indirect network effects, there is a positive feedback effect—a more valuable platform creates 
more demand for that platform, making that platform yet more valuable. 
 
 C. The Role for Antitrust in Overseeing Standard Setting 
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 A fundamental choice for antitrust policy as well as intellectual property law is whether 
to put a thumb on the scale in influencing the nature of competition in particular markets.  By 
encouraging or discouraging compatibility between potentially rival products (say, by subjecting 
cooperative efforts to greater or lesser antitrust scrutiny), policymakers can influence how an 
industry evolves.  How antitrust policy should view compatibility issues is a matter of some 
controversy, with the Schumpeterian perspective suggesting the importance of intersystem 
competition (based on incompatibility) and the network effects perspective championing the 
importance of intrasystem competition (based on compatibility).   
 

To make matters more complicated, it may well be that the proper strategy for antitrust 
oversight will depend on the dynamics of the particular market at issue.  As the D.C. Circuit 
observed in the Microsoft case:  “the economic consequences of network effects and 
technological dynamism [may] act to offset one another, thereby making it difficult to formulate 
categorical antitrust rules absent a particularized analysis of a given market.”61  In Microsoft, the 
court concluded that dominant firms have an obligation not to adopt technologies that exclude 
rivals without a legitimate business reason.  In so doing, however, it made clear that “[a]s a 
general rule, courts are properly very skeptical about claims that competition has been harmed by 
a dominant firm’s product design changes.”62  Nonetheless, the Microsoft case made clear that 
there is a role for antitrust law to prevent the sabotage of the development of open standards by a 
firm seeking to maintain its expectation-based dominance.63 Indeed, a critical issue in the 
Microsoft case was Microsoft’s deception of Java developers in an effort to frustrate the 
development of an open standard that threatened the dominance of its platform.64 
 

Given the uncertainty between different policy strategies and how particular market 
dynamics may influence the appropriate strategy, it is a fair starting point for antitrust enforcers to 
proceed cautiously in this area and avoid categorical approaches (that would either deem conduct 
per se illegal or per se lawful).  To this end, courts and policymakers generally reject the notion 
that all standard setting efforts are a front for collusion and they increasingly appreciate that many 
such initiatives serve procompetitive purposes.  Recognizing this point, Congress enacted the   
Standards Development Organization Advancement Act of 2004, providing for rule of reason 
oversight of standard setting activity and restricting the availability of treble damages.65 

 
In addition to adopting a cautious stance on regulating standard setting, antitrust 

enforcers should appreciate how particular factors counsel deference to the decisions of standard 
setting bodies and skepticism that antitrust oversight will be beneficial.  First, deference toward 
standard setting should be even more pronounced where the body is predominantly comprised of 
individuals whose interests are not to exclude competitors or reap monopoly profits, but rather to 
promote greater product quality, interoperability, or facilitate the emergence of a new product.  
Second, if a rival standard exists—even if it is not popular—its ability to constrain any market 
power of an official standard should be a factor in evaluating the merits of antitrust oversight.66  
Third, the value of antitrust oversight is suspect where a firm complains of conduct that was 
disclosed to the standard setting body before it selected a standard (say, licensing arrangements 
for intellectual property that was embodied in an official standard) and the body—assuming it 
followed regular procedures and was not captured by a particular firm’s interest—proceeded to 
approve the standard.67   
 
 Antitrust law’s transformation from a skeptical to a hospitable stance toward cooperation 
on standards related issues reflects an increasing appreciation for the dynamics of the information 
economy and the role of network effects.  Rather than endure a costly standards war where rival 
firms sponsor incompatible products, a cooperative venture—whether through a consortium of 
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private firms or an open standard setting body—can, as FTC Chair Deborah Majoras noted, 
“allow products supplied by different firms to interoperate, making them more valuable to 
consumers and thus increasing the chances of market acceptance.”68  After all, as one standard 
setting veteran explained, “[a]lthough interoperable products can provide great value for 
customers, that value may not be realized unless standards exist to foster the availability of a 
network of related, interoperable products; many innovative products might never have existed 
without standards.”69  In light of this recognition, Majoras suggested a tolerant stance toward 
standard setting, explaining that “we have not seen frequent instances of naked collusion” in 
standard setting and adopting an attitude markedly different from decades earlier.70 
 
 The evolving attitude toward standard setting bodies has accepted their procompetitive 
virtues and focused on a new concern:  the problem of patent hold-up.71  This problem reflects the 
confluence of the increased patenting in the technology sector as well as the increasing 
proliferation of standards to facilitate interoperability between competing or complementary 
products.  As the FTC explained in its Report on Intellectual Property and Competition Policy: 
 

If an innovator or producer learns that it has infringed a patent only after it 
has committed sunk costs to its innovation and production—and thus locked 
in to the effort—the patentee may be in a position to demand supra-
competitive royalty rates. If, before lock in, the downstream actor had known 
about the patent and could have designed its product or innovation around it, 
then the firm might have used the opportunity to adopt alternative designs as 
leverage for seeking a competitive royalty rate.  But after lock in, the 
downstream actor no longer has that option. Redesigning a product after 
significant costs have been sunk may not be economically viable.72 

 
Reflecting this point, the FTC has since concluded that “[a]ntitrust scrutiny of possibly deceptive 
conduct in the standard-setting context is especially warranted when the standard-setting body has 
determined to carry out its work in an environment ostensibly characterized by cooperation rather 
than rivalry.”73   
 

In theory, when technologies compete for inclusion in a standard, no patent holder can 
demand more than a competitive royalty rate.  But after the standard is set and firms have 
incurred sunk investments in producing particular products, patent holders are in a position to 
extract supracompetitive royalties.  The challenge in identifying hold-up behavior in practice is 
that there may not be a clear benchmark for the relevant technology and its apparently high rates 
might be the product of cutting-edge technology “developed through ‘superior skill, foresight, 
and industry.’”74  Moreover, to the extent that rival technologies to the standard exist, those rivals 
should limit the ability of a patent holder to extract supracompetitive royalties. 
 
 To date, the Rambus decision is the FTC’s (as well as any antitrust authority’s) most 
dramatic decision involving antitrust oversight of standard setting bodies.  In that case, Rambus 
allegedly participated as a member of the Joint Electron Device Engineering Council (JEDEC) at 
the same time that it amended pending patent applications so as to cover the standard under 
consideration.  As the FTC alleged in its complaint, Rambus violated the antitrust laws by 
“deliberately engaging in a pattern of anticompetitive acts and practices that served to deceive 
[JEDEC], resulting in adverse effects on competition and consumers.”75  Even though Rambus 
officially withdrew from JEDEC before the final standard was adopted, the FTC concluded that it 
did so after failing to disclose its pending patent applications and with the intention of pursuing a 
hold-up strategy.  Finally, as the FTC appreciated, the Rambus decision emerged in a context 
where none of the mitigating factors noted above were present; in particular, there were no 
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marketplace rivals to the selected standard and Rambus had not disclosed its patents and intended 
licensing fee before the adoption of the standard.   
 
 The Rambus decision is only beginning to influence the conduct of standard setting and 
some have suggested that a heightened role for antirust in this area is inappropriate.  In one line of 
criticism, Assistant Attorney General Barnett suggests that “if the government is too willing to 
step in as a regulator, rivals will devote their resources to legal challenges rather than business 
innovation” and, in particular, will not engage in “Schumpeterian competition.”76  In a second 
line of criticism, Justice Department Deputy Assistant Attorney General Gerald Masoudi 
emphasized that compulsory licensing of intellectual property as an antitrust remedy should be 
rare, citing Trinko for the proposition that antitrust authorities should avoid assuming “the day-to-
day controls characteristic of a regulatory agency.”77  Finally, Professor Hovenkamp has claimed 
that failures by firms to disclose their patent positions and to later engage in a hold-up strategy 
are beyond the competence of antitrust authorities to address and “are probably best addressed via 
the institutional design of standard setting procedures, including predisclosure obligations, rather 
than by antitrust.”78  To evaluate the merits of antitrust oversight in this area, Part III first assesses 
the institutional strategies used by standard setting bodies to avoid hold-up and Part IV then 
investigates the proper role for antitrust law in this area. 
  

III.   Institutional Responses To Hold-Up  
 
 A significant challenge to standard setting bodies in a global economy is how to avoid 
holdup-type scenarios.  To address that challenge, as I discuss in Section A, many standard 
setting bodies have adopted the strategy of mandating disclosure of any patent rights that inhere 
in official standards.  As I discuss in Section B, however, the principal safeguard is often a 
requirement that firms participating in a standard setting body commit to license any patented 
technology at RAND—a requirement that begs the question of what RAND actually requires.  To 
address such concerns, an increasing number of standard setting bodies have adopted a policy 
(discussed in Section C) of requiring holders of essential patents to commit to certain licensing 
terms before the patents are included in official standards. 
 

A. The Disclosure Requirement 
 
The concept of requiring firms to disclose their IP rights related to standards under 

consideration sounds like a fairly straightforward requirement.  It is not.  To avoid addressing a 
series of difficult questions related to the nature of a disclosure requirement, many SSOs leave the 
nature of the requisite search obligation vague or ambiguous on any number of dimensions.  In 
particular, a number of SSO IPR policies do not specify the extent of the requisite search (the 
knowledge of the participant or a broader duty), whether the search covers patent applications as 
well as issued patents, or whether it is mandatory (or merely encouraged).   

 
The diversity of possible approaches to a disclosure requirement is quite broad.  At one 

extreme, SSOs can mandate a search of a participating firm’s entire patent portfolio, but at the 
risk of creating an undue burden and creating a considerable disincentive for firms to 
participate.79  At the other extreme, if firms are only held accountable for patents of which the 
firm’s representative was aware, there is an incentive to send representatives with little 
knowledge of the firm’s patent activity.  In general, SSOs attempt to steer a middle course, 
eschewing a broad disclosure requirement, but also requiring reasonable inquiries so that firms 
cannot strategically avoid complying with the requirement. 
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 The American Nation Standards Institute (ANSI), which recommends that all accredited 
standards body impose a disclosure requirement, has explained the principal virtues behind this 
procedure.  In particular, its IP implementation guidelines explain that: 
 

Experience has indicated that early disclosure of patents is likely to 
enhance the efficiency of the process used to finalize and approve standards.  
Early disclosure permits notice of the patent to the standards developer and ANSI 
in a timely manner, provides the participants the greatest opportunity to evaluate 
the propriety of standardizing the patented technology, and allows patent holders 
and prospective licensees ample time to negotiate the terms and conditions of 
licenses outside the standards development process itself.80 

 
Notably, ANSI recognizes that the presence of patented technology is a relevant consideration for 
SSOs selecting an official standard and that the awareness of licensing terms can influence the 
choice of whether to include a particular technology in an official standard. 
 
 Even after striking a balance on the extent of the search obligation, there are a series of 
other questions that SSOs must consider in crafting a disclosure requirement.  As an initial 
matter, SSOs must decide what type of patents must be disclosed—i.e., whether pending (or 
future) patent applications are subject to the disclosure duty—as well as when the disclosure duty 
arises (say, at the time of the vote on the standard) and what consequences attach in the absence 
of a required disclosure (say, being subject to a RAND or royalty free mandate).  Moreover, 
standard setting bodies must define the concept of an “essential patent claim,” either through a 
broad concept regulating all patents related to the standard or a narrower one focusing only on 
patents that are necessary to its implementation because no technically feasible technology 
exists.81  In calibrating the nature of the disclosure obligation, standard setting bodies should be 
cautious about overbroad approaches that would (1) extend the scope of the disclosure obligation 
to all patents related to the standard (as opposed to those necessary to its implementation); (2) 
broaden the disclosure obligation to patents that might conceivably be related to the standard 
during any part of its development;82 or (3) expect the disclosure of confidential unpublished 
patent applications.83   
 
 In both antitrust and patent litigation involving Rambus, the JEDEC’s lack of a clear 
disclosure requirement became a significant issue, underscoring the need for SSOs to evaluate the 
clarity of their policies.  For the Federal Circuit (in a case addressing the relevant intellectual 
property issues), the lack of a clear disclosure requirement actually undermined the case that 
Rambus’ patents should be subject to equitable estoppel or an implied license (let alone the basis 
of a common law fraud claim).  In particular, the court concluded that the JEDEC rule could only 
be interpreted as imposing an objective duty on participants to disclose patents involving essential 
claims.  As it explained: 
 

[T]he disclosure duty operates when a reasonable competitor would not expect to 
practice the standard without a license under the undisclosed claims. . . . To hold 
otherwise would contradict the record evidence and render the JEDEC disclosure 
duty unbounded.  Under such an amorphous duty, any patent or application 
having a vague relationship to the standard would have to be disclosed.  JEDEC 
members would be required to disclose improvement patents, implementation 
patents, and patents directed to the testing of standard-compliant devices—even 
though the standard itself could be practiced without licenses under such 
patents.84  
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By contrast, the FTC’s ruling holding Rambus liable under antitrust law adopted a “totality of the 
circumstances” approach to discerning the relevant disclosure obligation, considering Rambus’ 
subjective attitude, other JEDEC’s members’ understanding, and the behavior of other JEDEC 
members.  Based on this approach, the FTC concluded that “Rambus’s silence, in the face of 
members’ expectations of disclosure, created a misimpression that Rambus would not obtain 
and/or enforce such patents.”85   
 

 B. The RAND Licensing Requirement 
 
Traditionally, many standard setting bodies have maintained that the essential—and only 

necessary—safeguard against hold-up is a commitment by all participating firms to license 
necessary patent claims at RAND terms and conditions.  As of 2002, an overwhelming majority 
of SSOs with written IP policies (24 out of 36 surveyed) included some form of a RAND 
licensing commitment.86  Attesting to the popularity of this approach, the IEEE, in its comments 
to the FTC, suggested that the “only reasonable approach [to safeguarding against hold-up 
concerns], and one that has proven to be very efficient and effective for decades, is to ensure that 
any known patent holders whose patents may be required (i.e., essential to implement or use the 
standard) are willing to offer licenses under terms and conditions that are reasonable and not 
unfairly discriminatory.”87  In so stating, however, it acknowledged that this model is “performed 
on a voluntary and reasonable best effort basis” 88—begging the question as to whether it can 
succeed in an environment where firms (like Rambus) are behaving more strategically and are not 
motivated by a spirit of cooperation. 
 
 The overwhelming belief in the commitment to RAND licensing as a strategy against 
holdup begs for closer analysis as to what the RAND commitment means in practice.  As an 
initial matter, it is important to ask whether a commitment to RAND is self-evident as to what it 
requires.  In principle, the answer is relatively straightforward, as most commentators agree that 
“the concept of a ‘reasonable’ royalty for purposes of RAND licensing must be defined and 
implemented by reference to ex ante competition, i.e., competition in advance of standard 
selection.”89  In practice, however, an approach that leaves the meaning of RAND unsettled until 
after a standard is adopted and implemented is highly problematic.  After all, “what a patent 
holder considers to be a ‘reasonable’ royalty rate will inevitably be considerably higher than what 
licensees believe such a rate to be, particularly at the ex post stage when the patent holder has the 
added leverage flowing from the lock-in effect of the industry adoption of the standard . . . .”90  
Recognizing the extent of the leeway under a RAND commitment, some commentators have 
suggested that, even under a RAND commitment, a firm can “unilaterally impose onerous license 
terms at that ‘ex post’ stage, an anticompetitive exercise of artificially created seller market 
power that adversely affects consumer interests generally.”91   
 
 The general weight of scholarly commentary has called for skepticism that the RAND 
commitment, standing alone, provides much of an effective safeguard.  Robert Skitol, for 
example, contends that “[r]equiring RAND assurances makes sense in general but becomes 
counterproductive—a tool for misuse—when SSOs foreclose any opportunity for participants to 
ascertain what RAND will mean (actual license terms) prior to voting on the proposed standard in 
question.”92  Similarly, Mark Lemley concluded, after a thorough survey of SSO IP policies, that 
the RAND commitment is often an empty formulation, as  “[v]irtually no SSO specifies the terms 
on which licenses must be granted beyond the vague requirement that they be ‘reasonable’ and 
‘nondiscriminatory.’ . . . The result is uncertainty over the cost and scope of patent licenses that 
may not prove much better than having no policy at all.”93   
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 The best defense of the RAND commitment as providing a real safeguard is Joseph 
Miller’s suggestion that RAND is, viewed properly, merely a commitment to accept a liability 
(i.e., damage) rule and to forgo a property rule (i.e., seeking an injunction).  As he sees it,  
“the details of the license that the parties later negotiate [under the auspices of a RAND 
commitment] are quite minor compared to the paramount importance of establishing the 
patentee’s inability to seek an injunction.”94  Consequently, Miller terms the RAND commitment 
as a “transaction-cost-minimizing governance structure equivalent to the separate patent licensing 
corporation that sits at the center of the typical patent pool.”95  This view of RAND is certainly 
plausible, but until courts rule on actions such as the one filed by Nokia against Qualcomm 
requesting this relief, the practical impact of a RAND commitment remains to be seen. 
 
C. The Endorsement of the SSO and The Value of Post-Disclosure Negotiations 

 
 The increasing concern that a RAND commitment does not provide a sufficient constraint 
on later royalty negotiations has led some SSOs to require the front-end disclosure and 
negotiation of licensing terms.  To be sure, most SSOs have yet to require that participants 
disclose much information related to any essential patents, with 90% of those SSOs requiring 
some form of disclosure not calling for any information related to the pricing of essential patent 
claims.96  Consequently, except for in a relatively few number of cases, SSOs do not have the 
necessary information to make price-quality tradeoff judgments as to the merits of one proposed 
standard versus another option. 
  

Recognizing the limits of the RAND commitment and the potential value of an up-front 
evaluation of licensing terms, a number of commentators have suggested that standard setting 
bodies should provide a negotiation period over the royalty sought in the wake of the relevant 
disclosure.97  In the past, such a model has generally been rejected on the grounds that (1) the 
engineers who participate in standard setting are not well positioned to make the necessary 
business judgments assessing the merits of technologies based on the relevant royalties; and (2) 
any such negotiations would, in effect, constitute an illegal group boycott under the antitrust 
laws.98  I reject both suggestions, for reasons discussed in turn below. 
 
 i. The Dynamics of Technology-Price Evaluations 

  
The classic response to the call for a greater awareness of the relevant costs of different 

technologies is that such a judgment is beyond the purview of the engineers who traditionally 
take part in standard setting.  As I see it, this attitude about standard setting reflects an antiquated 
desire to preserve the model of standard setting as a quasi-public service by technologists.  To be 
sure, standards continue to serve an important public function and many engineers still retain a 
public interest-type concern about technology quality.  The reality, however, is that standard 
setting decisions can make or break companies, the process has grown increasingly contentious, 
and the intellectual property issues alone are increasingly significant in determining whether a 
standard can succeed.  Consequently, to maintain the traditional stance amidst a new reality—as 
some standard setting bodies continue to do99—is, stated simply, unsustainable and unwise. 
 
 There are notable challenges in designing a disclosure system that can allow for 
judgments about both the quality of the technology and associated IP issues.  If implemented 
appropriately, a disclosure regime can “encourage ex ante competition between substitute 
technologies without limiting the legitimate rights of patent-holders or harming innovation 
incentives.”100  This ideal is indeed the same principle that animates the commitment to RAND 
licensing, except it is implemented on the front-end as opposed to the back-end.  It is debatable 
whether this model will be more effective than RAND, but it is clear that a sole reliance on 
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RAND is an imperfect strategy and it is worth investigating the effectiveness of alternative 
approaches. 
 
 With respect to the weaknesses of the front-end model of scrutinizing IP licensing terms, 
it is likely that SSOs that implement such a system may encourage some participants to focus 
their efforts elsewhere.  Notably, developing licensing policies in advance of a market’s 
development places a burden on businesses that they may prefer not to bear—both in terms of 
identifying relevant patents and in placing a value on them.  But any delays or burdens created by 
this activity earlier in the process may well save time down the road, at which point the process of 
licensing necessary technology without the aid of any clear guideposts can be time consuming, 
contentious, and costly (even with a RAND commitment).101  Finally, even though asking 
“individuals who are not knowledgeable about or authorized to make decisions about licensing 
terms”102 will require a change in the culture of standard setting, this process is already underway 
and will become increasingly well accepted over time.   
 
 In short, the reality is that patents are increasingly a part of what makes standards 
successful and thus standard setting bodies cannot afford to ignore their existence.  To pretend 
that decisions on standards are made on purely technical grounds is increasingly irresponsible and 
unrealistic, meaning that there are powerful reasons why standard setting bodies should endeavor 
to understand the relevant patent issues and associated licensing terms before committing to 
particular approaches.  In short, “[t]he more that is known before a standard is adopted, the better 
from the standpoint of anticipating and protecting against the post-adoption exercise of market 
power that a patent may confer if it is essential to the standard’s use.”103  Over time, I expect that 
norms and policies will increasingly change to reflect this new reality, underscored by ANSI’s 
current stance on the issue, which allows participants to make voluntary written disclosures of 
licensing terms.104 
 
 It is important not to overstate the extent of negotiations and evaluation of licensing terms 
at the stage of endorsing a proposed standard.  A virtue of the approach that asks firms to disclose 
a maximum royalty rate and commit to a number of key non-price terms is that it does not purport 
to call for a thoroughgoing negotiation up front.  Thus, while it may well be “folly to expect, 
much less insist upon, ex ante negotiation of detailed, tailored license terms,”105 there are 
important issues that can be worked out in addition to an often vague commitment to RAND 
terms and conditions. 
 

ii. Post-Disclosure Negotiations and Antitrust Oversight 

  
The cause for antitrust concerns related to up front royalty discussions are increasingly 

diminished as antitrust enforcers, courts, and Congress have emphasized the procompetitive 
nature of standard setting in general and such discussions in particular.  FTC Chairwoman 
Majoras, for example, suggests that “joint ex ante royalty discussions that are reasonably 
necessary to avoid hold up do not warrant per se condemnation.”106  On her view, the firms that 
mandate royalty free licensing commitments have, in effect, already done just that.  Moreover, 
she explains, the virtue of front-end discussions on licensing terms can “prevent delays in the 
implementation of the standard resulting from ex post litigation (or threats of it), which may 
involve inefficient allocation of resources intended for innovation.”107  At the Department of 
Justice, Assistant Attorney General Barnett signed a business review letter in the fall of 2006, 
which—for the first time—gave its blessing to a standard setting body’s policy of requesting that 
all patent holders disclose their maximum royalty rate and most restrictive non-price licensing 
terms before the body vote on any proposed standard.108  In so doing, the Department also 
indicated that it would evaluate any collective negotiation and discussion of royalty terms (which 
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was not the case in the matter reviewed) “under the rule of reason because such practices could be 
procompetitive.”109  Finally, in their joint report on Antitrust Enforcement and Intellectual 

Property Rights:  Promoting Innovation and Competition, the FTC and Department of Justice 
embraced the rule of reason model, further explicating the approach articulated by Majoras and 
Barnett.110 
 

In the judicial realm, courts are affording standard setting bodies increased leeway.  The 
First Circuit, for example, rejected an antitrust claim by a disappointed bidder that a private 
consortium of UNIX computer vendors violated the antitrust laws.  In so doing, it not only 
explained that per se condemnation was inappropriate, but it emphasized the procompetitive 
potential of standard setting.111  Similarly, district court decisions have called for rule of reason 
analyses to assess whether up front royalty restrictions create anticompetitive effects.112  To be 
sure, there are still anomalous decisions by courts that view standard setting efforts with 
considerable skepticism,113 but such decisions are increasingly rare and on shaky ground.  In 
short, most courts recognize the obligation of antitrust plaintiffs to demonstrate the 
anticompetitive effects of a standard setting-related decision, including ones related to licensing 
issues.114 

 
Weighing in on this issue, Congress enacted the Standards Development Organization 

Advancement Act, encouraging not only the disclosure of intellectual property rights in proposed 
standards, but also encouraging “discussions among intellectual property rights owners and other 
interested standards participants regarding the terms under which relevant intellectual property 
rights would be made available for use in conjunction with the standard or proposed standard.”115  
In particular, this law calls for rule of reason scrutiny of decisions that emerge from formal 
standard setting bodies and immunized such bodies from treble damage liability.  To be sure, this 
statute only applies to formal standard setting bodies (and not other standard setting bodies or 
individual members of formal standard setting bodies), but its reasoning is more generally 
instructive as well. 

 
The evolving stance on the role of antitrust oversight of standard setting reflects an 

increasing appreciation that SSO private ordering-based solutions are likely to be more effective 
than antitrust authorities in policing against hold-up concerns.  The international nature of 
technology development and the multi-jurisdictional challenge of antitrust oversight mandates an 
even greater degree of caution concerning active antitrust oversight, as such a policy will most 
certainly invite conflicting approaches across the globe.  In some contexts, different antitrust 
standards can even be healthy, say, allowing for different experiments as to the proper level of 
enforcement.  In the standard setting arena, however, the international nature of the activity does 
not allow standard setting bodies to respond to different levels of oversight.  Rather, most SSOs 
will be placed in the untenable position of attempting to satisfy all applicable antitrust rules—
even when they are self-contradictory.  Part IV, therefore, outlines the case for a modest role for 
antitrust oversight of standard setting in a global economy. 
 

IV. The Enforcement of SSO IP Policies, The Proper Role for Antitrust, and The 

Complications of Multi-Jurisdictional Oversight 
 
 SSOs are increasingly aware that they have a responsibility to develop and enforce rules 
to ensure that firms do not abuse the standard setting process.  As a legal matter, however, there 
are serious questions as to whether SSOs are in a position to enforce IP policies as contracts or, in 
the alternative, as creating implied licenses.  Moreover, as a practical matter, only a limited 
number of SSOs have any procedure in place for resolving disputes.116  Consequently, a critical 
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question for antitrust law is whether it is suitable to fill the breach and act as a backstop for 
enforcing SSO IP policies. 
 
 A. A Role for Antitrust Law? 
 
 In terms of the role for antitrust law as a response to holdup concerns, there are three 
possible theories:  (1) antitrust imposes an oversight regime to guard against hold-up regardless of 
the underlying disclosure obligation;117 (2) antitrust law serves to reinforce (and enforce) the 
disclosure obligation by providing a remedy; or (3) antitrust defers to the presence of an 
intellectual property right and leaves it to IP law (or private ordering) to guard against hold-up.  
On the last argument, there is considerable dicta in the Trinko decision that can be read as 
counseling against antitrust oversight over IP rights, both in terms of incentives to innovate as 
well as in terms of the difficulties in overseeing any antitrust remedy.  Nonetheless, as former 
Assistant Attorney General Hewitt Pate explained, “[t]he mere presence of an IP right that 
somehow figures in a course of otherwise anticompetitive conduct does not act as a talisman that 
wards off all antitrust enforcement.”118   

 
 As I have argued elsewhere with respect to antitrust and regulation, I believe that antitrust 
oversight can complement intellectual property law and private ordering.119  In fact, effectively 
focused antitrust oversight—as was the case in Rambus—can bolster the effectiveness of private 
standards bodies that might otherwise be less vigilant in ferreting out abusive conduct.  
Significantly, in order to enjoy the continued deference (as opposed to immunity) from antitrust 
liability, standard setting bodies will need to protect their reputations for procedural regularity 
and unbiased administration.  Thus, at least as a backstop for egregious cases of patent holdup, 
antitrust law can play a constructive role in addressing anticompetitive conduct emerging out of 
standard setting activity. 
 

Although the threat of hold-up appears to be a significant issue for antitrust authorities, 
there are questions as to how pervasive such threats are.  As one commentator has suggested, the 
number of relevant abuses and disputes “remains very small when viewed in the context of 
overall standards development.”120  Others, however, have maintained that “patent holdup has 
been a real problem, introducing delay, inefficient allocation of resources intended for innovation, 
and the possibility for individual patent holders to exercise unjustified control over the design of 
fundamental technology infrastructure on which the entire marketplace depends.”121  In particular, 
one SSO has changed its patent policy on the ground that two previous episodes of holdup—
where the presence of a RAND commitment was judged insufficient to ensure reasonable 
licensing terms—caused significant additional costs and delays in one case and, in another, 
rendered the standard commercially unviable.122 

 
Even to the extent that antitrust oversight can be effective, the dynamic and globalized 

nature of the IT industries mean actions like that in Rambus should be reserved to truly 
exceptional (and very egregious cases).  As discussed above, a rule of antitrust restraint increases 
the likelihood that different jurisdictions will not interpret and apply the rules of antitrust 
oversight of standard setting differently, thereby placing standard setting bodies in the untenable 
position of facing contradictory directives.  Stated differently, because of the international nature 
of standard setting, national antitrust authorities cannot afford to conduct different experiments as 
to the appropriate level of antitrust enforcement (as they can in many other areas). 

 
Even putting aside the international dynamic, a second reason for antitrust restraint in the 

oversight of standard setting is that it is important not to displace institutional experimentation 
and alternative strategies for addressing hold-up.  In the aftermath of a consent decree action 
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involving Dell, for example, some commenters expressed the concern that the antitrust theory of 
the case was not well explained, leaving observers with the possible impression that antitrust law 
imposed on all participants in standard setting bodies a comprehensive duty to search their patent 
portfolios before standards were adopted.123  Therefore, in developing antitrust rules, enforcers 
and courts must be mindful of the ongoing experimentation in this area, meaning that it would be 
a mistake to preempt the variety of approaches now being used in favor of a uniform strategy 
driven by federal guidelines.124  Indeed, the opportunity for standard setting to take place in 
different contexts is an important strength of the U.S. system.125  For this reason, ANSI has 
strongly opposed any suggestion that antitrust authorities displace the diversity of approaches 
used by standard setting bodies.126 
 
 A final reason that antitrust enforcers should be careful about over aggressive efforts to 
enforce SSO IP policies is that antitrust courts are often not in an effective position to devise 
effective remedies.  In the Rambus case, for example, the FTC faced the question of how to “so 
far as practicable, cure the ill effects of the illegal conduct, and assure the public freedom from its 
continuance.”127  This mandate required that the FTC undertake the difficult step of discerning 
what competitive conditions would hold absent Rambus’ forbidden conduct.128  Thus, in that 
case, the FTC needed to evaluate—after-the-fact—whether JEDEC would have selected Rambus’ 
technology had it known that Rambus possessed a patent.129  Concluding that it would not, the 
FTC imposed a royalty-free license on Rambus as to the technologies for which it engaged in a 
patent hold-up gambit.130  In so doing, it recognized that such a remedy—as opposed to one that 
calculated the appropriate RAND rate—is considerably easier to administer. 131 
 
B. A Modest Role For Antitrust and the Risks of Multi-Jurisdictional Oversight 

 
Given the realities that antitrust oversight can take place abroad or at home, it is quite 

possible that there will be competition between jurisdictions (or forum shopping) to provide 
enforcement of antitrust oversight over standard setting activity.  If such divergence in antitrust 
enforcement were to become significant enough, it would undermine the very enterprise of 
standard setting insofar as certain jurisdictions take radically different views on the 
procompetitive virtues of standard setting.  Thankfully, there is a considerable degree of 
convergence in the attitudes of U.S. and European Union antitrust authorities, which are by far 
the most active agencies in antitrust matters.132  Nonetheless, as antitrust law continues to develop 
in this area, it is important that international antitrust authorities adhere to similar principles and 
not undermine the potential for standard setting bodies to operate internationally without facing 
antitrust liability. 
 
 As explained above, the most important point is that international antitrust authorities 
should be hesitant to be overly interventionist either in second guessing standard setting body 
solutions to holdup concerns (such as requiring a commitment to a maximum licensing 
arrangement) or to address what appears to be a holdup situation.  There are, to be sure, efforts by 
standard setting bodies that will cross over into collusive conduct or efforts by individual firms to 
abuse the standard setting process, but there is still an emerging response by the bodies 
themselves to develop institutional protections against patent holdup.  In the main, it is very likely 
that it will be those protections—and not antitrust oversight—that will protect the integrity of 
standard setting processes. 
 
 Because standard setting so closely relates to the success of individual firms with respect 
to their IP portfolios and business strategies, firms will often be willing to seek redress under 
antitrust law when standard setting bodies make decisions that hurt them in the marketplace.  It is 
critical that antitrust authorities—both in the U.S. and around the world—not allow themselves to 
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be pulled into second guessing expert judgments about standards or about price-quality 
comparisons insofar as one technology involved patent claims whereas another one did not.  
Given that standard setting is often an inherently international exercise, the opportunity for firms 
to take advantage of forum shopping possibilities is a real risk that can undermine the ability of 
standard setting bodies to develop effective governance mechanisms. 
 
 Antitrust authorities still have a great deal to learn about standard setting, but I believe 
there is an emerging scholarly consensus that can guide antitrust enforcement around the world.  
First, antitrust authorities should recognize that standard setting efforts are generally 
procompetitive and should not scrutinize them skeptically (say, by using per se rules).  In 
particular, the case for deferring to standard setting bodies is even stronger where there is no 
evidence of procedural irregularity and where the composition of the standard setting body 
suggests that consumer interests (and not merely producer interests) were well represented.  
Second, antitrust authorities should not impose guidelines or other rules that would limit the 
ability of standard setting bodies to craft unique approaches.  Notably, the tolerance of diverse 
approaches by standard setting bodies should include a willingness to allow SSOs to mandate 
disclosure of licensing terms and conditions before the decision to endorse a particular 
technology as part of a standard.  Finally, antitrust authorities should recognize that they are 
positioned to play an important enforcement role in extreme cases, such as the Rambus’ apparent 
hold-up strategy, but that such actions should be exceptional and should not be viewed as an 
alternative to SSO-based safeguards against holdup.  

V. Conclusion  

 The information technologies industries are, by many accounts, the quintessential 
globalized industry.  For standard setting efforts to operate effectively, it is critical that such 
bodies develop effective strategies to address holdup-type behavior and for different jurisdictional 
tribunals to enable such efforts to operate.  Therefore, the best stance for international antitrust 
authorities is to allow such bodies to experiment and develop new strategies, particularly when 
aggrieved firms complain that otherwise procedurally regular and diverse standard setting bodies 
made decisions that hurt their business models.   

Over time, there will certainly be some exceptional cases where antitrust oversight is 
appropriate, but the principal goal for antitrust oversight should be to allow SSOs to develop their 
own strategies for addressing such conduct and preventing it from occurring.  Thankfully, 
international antitrust authorities have not—unlike in merger review in cases like GE-
Honeywell—found themselves adopting markedly diverse approaches to standard setting.  As 
standard setting bodies continue to experiment with new approaches to address IPR issues in a 
global marketplace, it is important that antitrust authorities continue to allow them the latitude to 
develop effective governance mechanisms to prevent holdup and promote effective standard 
setting. 
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